
 

 

          RULING 
 
 

                  PANELIST      : Adv Mosala Matlatle 
 
                                   CASE NUMBER :   WECT11000-12                       
 
                                   DATE                   :   10TH DECEMBER 2012 

 
 
 
 
                      IN THE MATTER BETWEEN: 
 
 
 LORRAINE GROVE                                Employee party 
 
                                   AND 
INDINGO BRANDS                                  Employer party 
 
 
 
Employee/union representative   :  DAVID SAULS ATTORNEYS         
 
Employee/union address             :  30 EPPING AVENUE 
                                                          ELSIES RIVER 
                                                          7490                  
                                                               
                                                               
Telephone number                      : (021) 592 1258                       
Fax number                                    (021) 933 4825     
 
 
 
Employer/representative           :   ZAIDAH SAMUELS                  
 
Employer’s address                  :    18-20 EVANS AVENUE 
                                                         EPPING 
                                                         CAPE TOWN 
                                                         7490 
 
 
Telephone number                  : (021) 507-8500 
Fax number                                (021) 507-8501 



 

1. BACKGROUND AND DETAILS OF THE HEARING 

 

The Applicant in this matter has made an application for legal representation and the 

Respondent opposed the application. Both parties had made written submissions and I am to 

make a ruling on papers filed. 

 

2. ISSUES TO BE DECIDED 

 

Whether to allow or refuse legal representation for the Applicant. 

 

3. PARTIES SUBMISSIONS 

 

3.1 APPLICANT’S SUBMISSION 

 

The Applicant has been charged 4 times for one alleged transgression resulting in multiplicity 

of charges. The charges includes: gross negligence, bringing the company’s name in 

disrepute, failure to perform duties and poor work performance. 

 

Having regard to these multiple charges alone, it is quite clear that this matter cannot be 

conducted strictly in terms of the rules that were laid down by the employers disciplinary code 

and procedures, but that further laws need to be consulted with the specific reference to our 

Constitution as well as our extensive labour laws, etc. 

 

It is the Applicant’s humble submission that the issue that needs to be raised in the 

Applicant’s defence will be complex and of a legal nature, to the extent that it cannot be 

expected of ordinary laymen to deal with it effectively and professionally. 

 

The consequences for the Applicant will be very serious should legal representation be 

denied, as neither Applicant nor her fellow colleagues are conversant with the laws, neither 

will they be able to come up with the best possible way to structure Applicant’s defence. 

 

The relative position of the Applicant as opposed to the Respondent also require that she be 

assisted by a legal representative of her choice to ensure fairness. The employer has 

ultimate resources to its disposal, a wealth of knowledge and experience on which they can 

call when dealing with the Arbitration hearing. 

 



 

Applicant by contract does not possess sufficient knowledge or skill to conduct her own 

defence. Applicant is further limited to fellow employees for assistance who also falls under 

the control of the employer and who fears intimidation and/or prejudice should they act or are 

perceived to act against the employer. 

 

It is notable that even in Van Eyk v Minister of Correctional Services and others (2005) 26 

ILJ 1039 (E), which merely involved charges of fraud  - the Court concluded at paragraph 

(16) that the “ the legal representation was necessary for a procedurally  fair hearing  and 

that the Applicant is entitled to be represented by a legal practitioner of his choice at the 

resumed hearing”. 

 

Considering the above factors, it is submitted that legal representation should be allowed at 

this Arbitration hearing and that the Applicant will be deprived of a fair hearing should the 

same be denied. 

 

3.2 RESPONDENT’S SUBMISSION 

 

It is the Respondent’s submission that the Respondent will be represented by a Human 

Resource Practitioner who does not have any legal qualification and who believe that it will 

be prejudicial to the employer if the Applicant is assisted by a legal representative. 

 

Furthermore the Respondent wish to note that Ms Grove did not follow all internal 

procedures at the time of the hearing in June 2012 as she did not avail herself of the right of 

appeal within the company’s disciplinary process. 

 

Also, the Conciliation hearing took place on the 20th August 2012, at which both parties were 

advised that the dispute remained unresolved and that it could be referred to arbitration. Ms 

Grove took two months to follow up and pursue the matter which far exceeds the prescribed 

time frame for such referral. 

 

In light of the above and the lengthy delay in concluding the process within a reasonable 

timeframe, the Respondent respectfully request that this case is dismissed by the NBCCI. 

 

 

 

 



 

 

4. ANALYSIS OF EVIDENCE 

 

In considering whether legal representation should be allowed in unfair dismissal arbitrations 

relating to the conduct or capacity of the employee, the commissioner has to consider the 

following factors: 

 

a. the nature of the questions of law raised by the dispute; 

b. the complexity of the dispute; 

c. the public interest; and 

d. the comparative ability of the opposing parties or their representatives to deal with the 

arbitration of the dispute. 

 

In Patu and 4 others v Foster Motor Group (1997) 8 (11) SALLR 1 (CCMA) at 379, it was 

held that both parties have a general right to legal representation in terms of s138(4) of the 

LRA to address the CCMA on the application for legal representation. 

 

The nature of the questions of law raised by the dispute and the complexity of the 

dispute: 

 

The Applicant’s representative submits that the Applicant has been charged with multiple 

charges, as a consequence, this matter cannot be conducted strictly on the rules and 

procedures laid by the Respondent but that further laws needs to be consulted with specific 

reference to the Constitution as well as extensive labour laws. 

 

Taking into consideration that the Respondent failed to dispute the submission of the 

Applicant in this regard, it is safe to conclude in this factor that those questions of law are not 

only complex and confusing to the lay person but even to the trained mind of a lawyer. 

 

Public interest: 

 

Although both parties failed to address this forum on this issue, it is worth mentioning that the 

public interest is not only relevant when looking at the dispute from the employer’s point of 

view, namely, the desire to see employees being consistently punished for what they have 

done, but it is also in the public interest that nobody should be punished in any manner for 

what he or she has not done. For this reason, it is important or in the public interest that 



 

whoever is accused of having done, or not done, something should when he or she appears 

before a forum with the task of making a decision that may affect his or her rights, be 

represented by a person who is competent to understand and deal with any issue, either 

legal or otherwise, raised by the dispute. 

 

Comparative ability of the opposing parties to deal with the arbitration of the dispute: 

 

It is the Applicant’s argument that the issues which will be raised by this dispute are complex 

and of legal nature and the Applicant or his colleagues cannot be expected as lay persons to 

deal with them effectively. Further that the position of the Respondent compared to that of 

the Applicant requires the Applicant to be represented by a legal representative. The 

Respondent has unlimited resources to his disposal, a wealth of knowledge and experience 

on which they can call when dealing with arbitration hearings. 

 

The Respondent on the other hand has submitted that the employer will be represented by a 

Human Resource Practitioner who does not have legal qualification and the Respondent’s 

believe that it will be prejudicial to the employer if the Applicant is assisted by a legal 

representative. 

 

Although the submissions are not made regarding the qualifications of the Human Resource 

Practitioner, the fact that the Human Resource Practitioner will be representing the 

Respondent in this proceedings, it means that the Respondent trust that he/she is qualified 

to deal with labour disputes at this forums. This fact will also mean that he is experienced 

and knowledgeable in labour as compared to the Applicant. The only reasonable conclusion 

in this case would be that the Respondent’s representative has so much expertise that the 

Respondent employer would not be prejudiced if an attorney is allowed to represent the 

Applicant.  

 

In light of the above, I am satisfied that all the above factors militate in favour of granting the 

Applicant the right to legal representation during the alleged unfair dismissal arbitration 

proceedings.  

 

 

 

 

 



 

 

 

 

RULING 

 

I therefore make the following order: 

-  Legal representation for the Applicant is allowed; 

- the matter to be set down for Arbitration to the next available date; 

 

 

 

THUS DONE AND SIGNED ON THIS 10TH DAY OF DECEMBER 2012. 

 

 

 

 

ADV. MOSALA MATLATLE 

NBCCI PANELIST 


